
1192 533 FEDERAL REPORTER, 3d SERIES

defendants’ acts—the loss of Big Sky’s
investment through the termination of the
joint venture—occurred instead in China.

Big Sky, however, argues that if the
mere failure to receive money, without any
further consequences, was an effect suffi-
cient to trigger jurisdiction in Weltover,
where the plaintiffs were foreign corpora-
tions, then surely the failure of an Ameri-
can company to receive money, with the
result that the company was forced to
restructure its operations, is sufficient as
well.  We do not doubt that having to
reorganize one’s business might well be a
more substantial effect than simply failing
to receive payment.  But Weltover itself
rejected ‘‘the suggestion that § 1605(a)(2)
contains any unexpressed requirement of
‘substantiality.’ ’’  Id. at 618, 112 S.Ct.
2160.  Instead, we look at only two facets
of an effect to determine whether it can be
the basis for jurisdiction under the third
prong of the commercial activity exception:
whether it is direct and whether it is in the
United States.  At most, the parties before
us today contemplated that at some point
down the road contractual payments made
to Big Sky—outside of the United States—
would be passed through to China Broad-
band in the United States.  While we have
no trouble concluding that the failure of
the latter to happen is an effect, and per-
haps even a substantial one, our case law
precludes any conclusion that it is a direct
one.6

* * *
[5] Because the district court did not

abuse its discretion in enlarging the re-
moval period based in part on the specific
challenges faced by these defendants as
sub-national governments appearing in
United States court for the first time, the
brief length of the delay, and the lack of
prejudice to Big Sky, we affirm the district

court’s decision to grant the governments
an extra three weeks to remove their case.
Also, under our case law mere financial
loss to an American corporation resulting
from the failure to receive monies abroad
cannot constitute a direct effect within the
meaning of the commercial activity excep-
tion to the FSIA, and so we conclude that
the district court lacked subject matter
jurisdiction over Big Sky’s complaint.

Affirmed.
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Background:  Driver brought § 1983 ac-
tion against police officer who stopped her
vehicle, administered roadside sobriety
tests, and arrested her for driving under
the influence (DUI). The United States
District Court for the District of Utah,
Tena Campbell, Chief Judge, 2006 WL
2819997, partially denied officer’s motion
for summary judgment, and officer appeal-
ed.

Holdings:  The Court of Appeals, Lucero,
Circuit Judge, held that:

(1) driver’s conduct created a reasonable
suspicion of DUI;

6. Because we conclude that the district court
lacked subject matter jurisdiction, we have no
need to consider the alternative grounds the

governments offer for affirming the district
court’s dismissal of this suit.
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(2) officer did not unreasonably expand
scope of traffic stop by administering
various roadside sobriety tests to driv-
er; and

(3) driver’s Fourth Amendment rights
were not violated by administration of
toxicology tests following her arrest.

Reversed.

1. Federal Courts O574

Interlocutory orders denying motions
for qualified immunity are appealable to
extent they resolve abstract issues of law.

2. Federal Courts O574

An appeal of the denial of a motion for
qualified immunity is proper if the defen-
dant sets off to show that the law was not
clearly established at time of the chal-
lenged action, or that qualified immunity is
proper even under the plaintiff’s version of
the facts.

3. Federal Courts O802

In considering an appeal from the de-
nial of a motion for qualified immunity,
Court of Appeals must accept any facts
that the district court assumed in denying
summary judgment.

4. Federal Courts O579

Court of Appeals had jurisdiction to
consider the denial of police officer’s mo-
tion for qualified immunity in driver’s
§ 1983 action alleging that subjecting her
to roadside sobriety tests violated her
Fourth Amendment rights; whether driv-
er’s weaving and improper lane change,
standing alone, were sufficient to create a
reasonable suspicion of intoxication pre-
sented an issue of law, as were issues of
whether driver’s rights were clearly estab-
lished and whether her consent to toxicolo-
gy tests was voluntary.  U.S.C.A. Const.
Amend. 4; 42 U.S.C.A. § 1983.

5. Federal Courts O813
Court of Appeals reviews a district

court’s application of its local rules for an
abuse of discretion.

6. Federal Civil Procedure O2547.1
Upon determining that plaintiff, in re-

sponse to motion for summary judgment,
had failed to provide clear statement of
fact with citations to the record as re-
quired by local rule, district court did not
abuse its discretion in considering plain-
tiff’s version of the facts, rather than treat
her response as admission of all facts al-
leged by defendant.  42 U.S.C.A. § 1983;
U.S.Dist.Ct.Rules D.Utah, Civil Rule 56–
1(c).

7. Federal Courts O776
Court of Appeals reviews de novo a

district court’s decision regarding qualified
immunity.

8. Federal Civil Procedure O2544
On a motion for summary judgment,

courts generally views the evidence in the
light most favorable to the nonmoving par-
ty.

9. Federal Civil Procedure O2491.5
In a motion for summary judgment on

basis of qualified immunity, plaintiff bears
initial burden of proving that (1) the offi-
cer’s actions violated a constitutional right,
and (2) this right was clearly established at
time of the conduct at issue; if plaintiff
makes such showing, burden shifts to de-
fendant to demonstrate that there are no
genuine issues of material fact and that he
or she is entitled to judgment as a matter
of law.

10. Automobiles O349(2.1, 14.1)
Court of Appeals reviews the permis-

sibility of a traffic stop under the princi-
ples pertaining to investigatory detentions
set forth in Terry v. Ohio, considering first
whether the officer’s action was justified,
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under the Fourth Amendment, at the
stop’s inception, and then whether the offi-
cer’s subsequent conduct was reasonably
related in scope to the circumstances that
justified the interference in the first place.
U.S.C.A. Const.Amend. 4.

11. Automobiles O349(6)
Driver’s conduct of weaving repeated-

ly between the left and center lanes of the
highway created a reasonable suspicion of
driving under the influence (DUI).
U.S.C.A. Const.Amend. 4.

12. Arrest O63.5(9)
In general, an investigative detention

complies with the requirements of Terry v.
Ohio if it lasts no longer than is necessary
to effectuate the purpose of the stop.

13. Automobiles O419
Police officer did not unreasonably ex-

pand scope of traffic stop by administering
various roadside sobriety tests to driver;
officer had a reasonable suspicion, based
on driver’s conduct of repeatedly weaving
between lanes, that she was driving under
the influence (DUI), and officer received
no clear refutation of that reasonable sus-
picion after making the stop and before
administering the tests.  U.S.C.A. Const.
Amend. 4.

14. Automobiles O418
Absent any showing that her consent

to toxicology tests was a result of police
coercion, driver’s Fourth Amendment
rights were not violated by administration
of those tests following her arrest for driv-
ing under the influence (DUI).  U.S.C.A.
Const.Amend. 4.

Peter Stirba (Sarah E. Spencer with him
on the briefs), Stirba & Associates, Salt
Lake City, Utah, for the Defendant–Appel-
lant.

C. Michael Lawrence, C. Michael Law-
rence, P.C., Taylorsville, Utah for the
Plaintiff–Appellee.

Before LUCERO, HOLLOWAY, and
EBEL, Circuit Judges.

LUCERO, Circuit Judge.

Deputy Kristin Jones appeals the dis-
trict court’s partial denial of her motion
for summary judgment based on qualified
immunity.  Jones stopped Plaintiff Sherry
Amundsen after observing her improperly
change lanes and weave between lanes.
During the course of the stop, Jones ad-
ministered roadside sobriety tests and ul-
timately arrested Amundsen for driving
under the influence.  Amundsen later sub-
mitted to toxicology tests that revealed
she was not intoxicated.  She then filed a
complaint under 42 U.S.C. § 1983, claim-
ing violations of her Fourth Amendment
right to be free from unreasonable
searches and seizures.

Jones moved for summary judgment on
the basis of qualified immunity.  The dis-
trict court granted the motion in part and
denied it in part.  Specifically, the court
found that Jones was not entitled to quali-
fied immunity from Amundsen’s claims
that the administration of roadside sobri-
ety and toxicology tests violated her con-
stitutional rights.

On appeal, we consider whether Jones
violated Amundsen’s clearly established
rights with respect to two actions:  admin-
istering the roadside sobriety tests and
ordering the toxicology tests.  We con-
clude that in conducting a roadside sobri-
ety test under the circumstances as al-
leged by Amundsen, Jones did not violate
Amundsen’s constitutional right.  In addi-
tion, the record reveals that Amundsen
voluntarily consented to the toxicology
tests, and consequently a Fourth Amend-
ment violation with regard to those tests
did not occur.  We reverse the denial of
summary judgment.
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I

In March 2005, Jones, a deputy in the
Utah County Sheriff’s Office, was patrol-
ling Interstate 15 near Sarasota Springs,
Utah. At the time, she was accompanied
by a volunteer ‘‘ride-along,’’ Jeffrey Bird,
who, although not a member of the depart-
ment, frequently joined officers on patrol.
Both Jones and Bird observed Amundsen’s
black Ford Explorer traveling in the far
left lane of the highway below the speed of
traffic, then saw the car weave between
lanes and ultimately change lanes without
signaling.  Amundsen admits she changed
lanes without signaling, but denies the oth-
er allegations.  She claims that she was
trying to avoid a car in front of her, which
was driving slowly and erratically.

After stopping the Explorer for improp-
erly changing lanes, Jones looked into the
vehicle and saw Amundsen behind the
wheel.  She also saw Amundsen’s husband
and daughter in the car.  According to
Jones, when she pointed her flashlight into
the interior of the vehicle, she noticed that
Amundsen’s pupils were constricted, and
her daughter’s pupils were not.  Other
than the constricted pupils, Jones testified
that she observed neither other abnormal
physical characteristics, such as watery or
bloodshot eyes, nor the smell of alcohol on
Amundsen’s breath.

In response to Jones’ request for a driv-
ers’ license and vehicle registration,
Amundsen replied that she did not have
her license with her.  Jones claims that
Amundsen awkwardly ‘‘leaned into’’ her
during this conversation.  She did provide
a copy of the automobile registration,
which had an expiration date of January
2005, in contrast with the car’s license
plate, which displayed an expiration date
of November 2005.

Because the expiration dates did not
match, Jones asked Amundsen to step out
of the vehicle and note the different date
on the license plate.  Jones testified that
Amundsen stumbled while getting out the
vehicle.  Amundsen denies that she had
any difficulty in doing so.  She was unable
to explain the discrepancy, attributing car
registration responsibilities to her hus-
band.

A series of roadside sobriety tests fol-
lowed.  The parties dispute whether Jones
administered the appropriate tests, wheth-
er she gave clear directions, and whether
Amundsen failed or passed the tests.
Based on Amundsen’s test performance,
the observed driving patterns, constricted
pupils, and stumbling, Jones arrested
Amundsen for driving under the influence
(‘‘DUI’’), as well as for improper vehicle
registration, improper lane travel, and im-
proper lane change.

Upon learning she was arrested for
DUI, Amundsen stated that she told
Jones, ‘‘Well, take me to the hospital.  I’ll
take any of the tests you want me to take.’’
Jones drove her to the county jail, where
Amundsen was asked to provide breath,
urine, and blood samples to check for the
presence of alcohol and drugs.  Amundsen
submitted to these toxicology tests.  All
were negative.  Charges were filed against
Amundsen but, with the exception of an
improper vehicle registration violation, la-
ter dismissed.

Soon thereafter, Amundsen filed a
§ 1983 complaint against Jones and the
Utah County Sheriff’s Office, alleging vio-
lations of her right to be free from unrea-
sonable searches and seizures, as well as
her rights to due process and equal protec-
tion.1  She claimed both the stop and her
arrest were unlawful.

1. Amundsen did not elaborate on these latter
two claims before the district court, and she

does not raise them on appeal.
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Jones moved for summary judgment on
the basis that Amundsen’s claims were
barred by qualified immunity.2  In her re-
sponse, Amundsen conceded the stop was
lawful at its initiation, but contended that
Jones exceeded the scope of the stop when
she administered the sobriety tests.  At a
hearing on the motion, the district court
raised an additional issue sua sponte:
whether the toxicology tests at the jail
constituted an unconstitutional search or
seizure.  Jones responded that this issue
had not been raised by Amundsen, and
that Amundsen had consented to the tests.

The district court determined that the
initial stop and the eventual arrest were
lawful as Jones had probable cause of a
traffic violation to support both events.  It
found, however, that there were several
issues of disputed fact regarding the ex-
tension of the stop to perform sobriety
testing and the administration of toxicolo-
gy testing.  The parties disputed whether
Amundsen’s pupils were constricted,
whether she had stumbled when getting
out of her car, whether the sobriety tests
were properly administered, and whether
she had failed those tests.  Viewing the
contested facts in the light most favorable
to Amundsen, the court concluded that a
reasonable jury might find that Jones
lacked reasonable suspicion of intoxication
and that the sobriety tests therefore had
exceeded the scope of the stop.  Similarly,
the court found that these disputed facts
also called into question whether Jones
had probable cause to justify the toxicolo-
gy tests.  Concluding that Amundsen’s
rights were clearly established at the time
of the stop and testing, the district court
denied summary judgment on both issues.

Following denial of her motion to alter
or amend the judgment pursuant to Feder-

al Rule of Civil Procedure 59(e), Jones
filed this timely appeal.

II

Amundsen contends that we lack juris-
diction over this interlocutory appeal be-
cause Jones seeks review of the district
court’s application of the law to the facts.
We disagree.

[1–3] Orders denying qualified immu-
nity are appealable to the extent that they
resolve abstract issues of law.  Shrum v.
City of Coweta, 449 F.3d 1132, 1137 (10th
Cir.2006).  We will not hear an appeal
when the question is ‘‘the sufficiency of the
evidence or the correctness of the district
court’s findings with respect to a genuine
issue of material fact.’’  Id. An appeal is
proper if the defendant sets off to show
that the law was not clearly established at
the time of the challenged action, or that
qualified immunity is proper even under
the plaintiff’s version of the facts.  Mitch-
ell v. Forsyth, 472 U.S. 511, 528, 105 S.Ct.
2806, 86 L.Ed.2d 411 (1985);  see also Fo-
garty v. Gallegos, 523 F.3d 1147, 1153–
54(10th Cir.2008).  Because we may review
only legal issues, we must accept any facts
that the district court assumed in denying
summary judgment.  Id.

Jones argues that she is entitled to qual-
ified immunity because even under
Amundsen’s version of the facts, her rights
were not violated.  Alternatively, she
claims that Amundsen failed to demon-
strate that the rights Jones allegedly vio-
lated were clearly established.

[4] Regarding Amundsen’s claim that
the field sobriety tests violated her Fourth
Amendment rights, Jones asserts that
Amundsen’s erratic driving alone created

2. Utah County, representing the sheriff’s of-
fice, also moved for summary judgment be-
cause Amundsen failed to identify any county
policy responsible for her deprivation of

rights, and the district court granted the mo-
tion.  Amundsen has not asserted a cross-
appeal of this grant of summary judgment.



1197AMUNDSEN v. JONES
Cite as 533 F.3d 1192 (10th Cir. 2008)

reasonable suspicion of intoxication suffi-
cient to justify the tests.  Although
Amundsen disputes the extent to which
her driving was irregular, she admits that
she improperly changed lanes.  Moreover,
the district court stated that both Jones
and the volunteer ride-along, Bird, ob-
served Amundsen weaving across lane
lines, indicating that the district court as-
sumed this fact in reaching its decision.
Accordingly, we have jurisdiction to deter-
mine if weaving and an improper lane
change, standing alone, are sufficient to
create a reasonable suspicion of intoxi-
cation.  Similarly, whether Amundsen’s
rights were clearly established constitutes
an abstract question of law over which we
have jurisdiction.

With respect to Amundsen’s claim aris-
ing from the toxicology tests, Jones relies
on the uncontested fact that Amundsen
consented to these tests and urges that
even under Amundsen’s version of the
facts, this consent was voluntary.  The
legal questions of the effect of consent and
the voluntariness of that consent also fall
within our jurisdiction.

III

[5] Before considering the merits of
Jones’ claims on appeal, we must address a
preliminary dispute regarding what facts
were properly before the district court.
Jones contends that because Amundsen
failed to comply with the district court’s
local rules regarding the proper form of
pleadings, the district court should have
treated Amundsen’s response as an admis-
sion of all of the facts alleged by Jones.
We review a district court’s application of
its local rules for an abuse of discretion.
Roth v. Green, 466 F.3d 1179, 1190 (10th
Cir.2006).

Pursuant to District of Utah Civil Rule
56–1(c), Jones claims that Amundsen was
required to provide a clear statement of

facts with citations to the record.  This
rule provides:

A memorandum in opposition to a mo-
tion for summary judgment must begin
with a section that contains a concise
statement of material facts as to which
the party contends a genuine issue ex-
ists.  Each fact in dispute must be num-
bered, must refer with particularity to
those portions of the record on which
the opposing party relies and, if applica-
ble, must state the number of the mov-
ant’s fact that is disputed.  All material
facts of record meeting the require-
ments of Fed.R.Civ.P. 56 that are set
forth with particularity in the statement
of the movant will be deemed admitted
for the purpose of summary judgment,
unless specifically controverted by the
statement of the opposing party identi-
fying material facts of record meeting
the requirements of Fed.R.Civ.P. 56.

In its summary judgment order, the dis-
trict court noted that Amundsen failed to
comply with the requirements of Rule 56–
1(c), and instead ‘‘simply recount[ed] her
own version of the facts, without making
any reference to the factual statements
submitted by Defendants and providing
only one record citation in the nearly four
pages devoted to her factual exposition.’’
Recognizing that this deficiency in her
pleadings allowed it to treat all of Jones’s
factual assertions as admitted, the court
nevertheless declined to do so.  Instead it
ruled that ‘‘there are relatively few facts at
issue and TTT the court is able to easily
identify those facts by reviewing the par-
ties’ briefs.’’

[6] Jones maintains that the language
of Rule 56–1(c) is mandatory—a nonmov-
ant ‘‘must’’ provide a factual statement
supported by record citations, and the
movant’s statement ‘‘will’’ be deemed ad-
mitted if the nonmovant fails to comply
with the rule.  Jones acknowledges that in
Walker v. City of Orem, 451 F.3d 1139,
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1156 (10th Cir.2006), involving a similar
situation, we deferred to the district
court’s decision to consider the plaintiff’s
statement of facts, despite a failure to
comply with a local pleading rule.  Given
this precedent, and the relatively few facts
at issue in this case, we cannot conclude
that the district court abused its discretion
in considering Amundsen’s version of the
facts.  Thus, the facts as alleged by
Amundsen, as well as those assumed by
the district court, guide our review.

IV
[7] Jones insists that qualified immuni-

ty bars Amundsen’s claims against her,
entitling her to summary judgment.  We
review de novo a district court’s decision
regarding qualified immunity.  Nelson v.
McMullen, 207 F.3d 1202, 1205 (10th Cir.
2000).

[8, 9] On a motion for summary judg-
ment, we generally view the evidence in
the light most favorable to the nonmoving
party.  Bisbee v. Bey, 39 F.3d 1096, 1100
(10th Cir.1994).  When the defendant
seeks summary judgment on the basis of
qualified immunity, however, the plaintiff
bears the initial burden of proving that:
(1) the officer’s actions violated a constitu-
tional right, and (2) this right was clearly
established at the time of the conduct at
issue.  Nelson, 207 F.3d at 1206 (justifying
this special standard based on ‘‘the impor-
tance of resolving immunity questions at
the earliest possible stage in litigation’’
(quotation omitted)).  If the plaintiff
makes this two-part showing, the burden
then shifts back to the defendant to dem-
onstrate ‘‘that there are no genuine issues
of material fact and that he or she is
entitled to judgment as a matter of law.’’
Id. (quotation omitted).

A
With respect to the roadside sobriety

tests, Jones proposes that Amundsen’s er-
ratic driving by itself created reasonable
suspicion of intoxication.  According to
Jones, this suspicion justified both the ini-
tial stop and the subsequent roadside test-
ing.  Because the administration of the
tests was supported by reasonable suspi-
cion, Jones claims, Amundsen has failed to
show the violation of a constitutional right.
Amundsen concedes that the stop was ini-
tially justified due to her improper lane
change, but does not appear to concede
that her driving pattern gave rise to rea-
sonable suspicion of driving under the in-
fluence of drugs or alcohol.  She argues
that the roadside sobriety tests fell outside
the proper scope of the stop.

[10] We review the permissibility of a
traffic stop ‘‘under the principles pertain-
ing to investigatory detentions set forth in
Terry v. Ohio.’’ United States v. Tibbetts,
396 F.3d 1132, 1136 (10th Cir.2005) (citing
392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889
(1968)).  That is, we first consider ‘‘wheth-
er the officer’s action was justified at [the
stop’s] inception,’’ and then whether the
officer’s subsequent conduct ‘‘was reason-
ably related in scope to the circumstances
that justified the interference in the first
place.’’  Id. Pursuant to this standard, we
must first determine whether Amundsen’s
driving justified the initial stop by provid-
ing reasonable suspicion of driving under
the influence.  If so, we then must deter-
mine whether the field sobriety tests ex-
ceeded the scope of that stop.

Our reasonable suspicion determination
hinges on the district court’s finding that
Amundsen had been weaving between
lanes prior to the stop.3  We have held on

3. Although before this court Amundsen con-
tends that she did not weave prior to the
traffic stop, on an interlocutory appeal, we
must accept the undisputed facts as outlined

by the district court.  See Fogarty v. Gallegos,
523 F.3d 1147, 1154 (10th Cir.2008).  Were
we reviewing the appeal of a final order on
summary judgment, we would review the
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multiple occasions that weaving between
lanes provides reasonable suspicion of
driving under the influence.  See United
States v. Hunnicutt, 135 F.3d 1345, 1347–
48 (10th Cir.1998) (holding that an officer’s
observations of a vehicle weaving between
the center line and the shoulder line four
to five times over a distance of approxi-
mately five miles created reasonable suspi-
cion that the driver was under the influ-
ence);  United States v. Botero–Ospina, 71
F.3d 783, 785 (10th Cir.1995) (holding that
observations of a driver swerving from the
outside lane, straddling the center line,
and then swerving back to the outside lane
gave rise to a reasonable suspicion that the
driver was driving under the influence);
United States v. Rodriguez–Pando, 841
F.2d 1014, 1017 (10th Cir.1988) (holding
that a car that ‘‘mov[ed] from side to side,’’
‘‘left the paved portion of the road,’’ and
‘‘weaved over the center of the road’’ cre-
ated reasonable suspicion of driving while
intoxicated).  We have also held that drift-
ing onto the shoulder twice creates reason-
able suspicion of driving under the influ-
ence.  United States v. Ozbirn, 189 F.3d
1194, 1199 (10th Cir.1999).

There are limits, however, on the extent
to which weaving can serve as a factor
creating reasonable suspicion of driving
under the influence.  For instance, an iso-
lated incident of crossing into another lane
will not ordinarily create reasonable suspi-
cion of driving while impaired.  See United
States v. Gregory, 79 F.3d 973, 978 (10th
Cir.1996).  Nor will weaving within a lane,
without more, ordinarily create reasonable
suspicion of driving under the influence.
United States v. Lyons, 7 F.3d 973, 976
(10th Cir.1993) (‘‘Indeed, if failure to follow
a perfect vector down the highway or
keeping one’s eyes on the road were suffi-
cient reasons to suspect a person of driv-
ing while impaired, a substantial portion of
the public would be subject each day to an

invasion of privacy.’’), overruled on other
grounds by Botero–Ospina, 71 F.3d at 787.

[11] Turning to the case at bar, we
conclude that Amundsen’s conduct created
reasonable suspicion of driving under the
influence.  The district court found that
she weaved repeatedly between the left
and center lanes.  Accordingly, her con-
duct does not constitute the de minimis
weaving at issue in Gregory and Lyons.
Instead, Amundsen’s driving is similar to
the conduct we addressed in Hunnicutt,
Botero–Ospina, and Ozbirn.  Read togeth-
er, those cases stand for the proposition
that any repeated weaving between lanes
gives rise to reasonable suspicion of driv-
ing under the influence.  Amundsen’s en-
gagement in such conduct thus created
reasonable suspicion that she was driving
under the influence of drugs or alcohol.

[12] With this in mind, we turn to Ter-
ry’s second prong.  In general, an investi-
gative detention complies with the second
prong if it ‘‘last[s] no longer than is neces-
sary to effectuate the purpose of the stop.’’
United States v. Millan–Diaz, 975 F.2d
720, 721 (10th Cir.1992) (internal quotation
marks omitted) (quoting Florida v. Royer,
460 U.S. 491, 500, 103 S.Ct. 1319, 75
L.Ed.2d 229 (1983)).  In other words,
‘‘[t]he scope of the detention must be care-
fully tailored to its underlying justifica-
tion.’’  Royer, 460 U.S. at 500, 103 S.Ct.
1319.  If the officer’s conduct during the
stop is reasonably related to the circum-
stances justifying that stop, the officer
may continue that conduct until ‘‘the pur-
pose of the stop is satisfied and any under-
lying reasonable suspicion [is] dispelled.’’
United States v. Edgerton, 438 F.3d 1043,
1047 (10th Cir.2006).

In this case, the purpose of the initial
stop was, at least in part, to investigate a
reasonable suspicion that Amundsen was

facts de novo.  See Bradford v. Wiggins, 516 F.3d 1189, 1194 (10th Cir.2008).
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driving under the influence.  Thus, it fol-
lows that Jones’ use of various field sobri-
ety tests to determine whether Amundsen
was in fact intoxicated did not exceed the
scope of the stop.4  See, e.g., United States
v. Caine, 517 F.Supp.2d 586, 589 (D.Mass.
2007) (‘‘Courts have deemed field sobriety
tests to be within the scope of the initial
stop, when the stop is based on a reason-
able suspicion that the driver was under
the influence of alcohol.’’) (citing Rogala v.
Dist. of Columbia, 161 F.3d 44, 52
(D.C.Cir.1998));  see also Carlsen v. Du-
ron, No. 99–4065, 2000 WL 1205822, at *3
(10th Cir. Aug.24, 2000) (unpublished)
(concluding that field sobriety tests were
within the scope of an initial stop justified
by a reasonable suspicion of driving under
the influence); 5  cf.  Wilder v. Turner, 490
F.3d 810, 815 (10th Cir.2007) (‘‘A field
sobriety test is a minor intrusion on a
driver only requiring a reasonable suspi-
cion of intoxication and an easy opportuni-
ty to end a detention before it matures
into an arrest.’’ (quotation omitted)).

The record also does not demonstrate
that the underlying reasonable suspicion
had dissipated prior to the field sobriety
tests.  Although the district court found
that the evidence regarding Amundsen’s
behavior during the stop did not provide
additional evidence of impairment, the
court’s findings do not demonstrate that

Amundsen’s conduct dispelled Jones’s ear-
lier suspicions of intoxication.  Cf. United
States v. McSwain, 29 F.3d 558, 561–62
(10th Cir.1994) (holding that an officer vio-
lated the Fourth Amendment because the
reasonable suspicion of a traffic violation
regarding a temporary registration sticker
completely dissipated when the officer ap-
proached the car and determined the stick-
er was valid);  Millan–Diaz, 975 F.2d at
722 (holding that an officer impermissibly
expanded the scope of a stop after a search
of the vehicle completely dispelled the rea-
sonable suspicion of illegal alien traffick-
ing).

[13] Here, Jones had an articulable
suspicion that Amundsen was intoxicated
based on her driving behavior.  That enti-
tled Jones to conduct the standard road-
side sobriety tests in their entirety in or-
der to confirm or dispel her reasonable
suspicion of intoxication.  Unlike in
McSwain and Millan–Diaz, the officer
here received no clear refutation of the
earlier suspicion of intoxication, and thus
she was not required to abort the roadside
sobriety tests that were warranted by
Amundsen’s driving behavior.  According-
ly, Amundsen failed to demonstrate that
Jones violated the Fourth Amendment,
and we reverse the district court’s denial
of qualified immunity on this claim.

4. We recognize that most cases addressing
potential Fourth Amendment violations aris-
ing from traffic stops for suspicion of driving
under the influence will involve additional
indicia of intoxication beyond the suspect’s
driving pattern.  See, e.g., State ex rel. Verburg
v. Jones, 211 Ariz. 413, 121 P.3d 1283, 1286
(Ariz.Ct.App.2005) (holding that reasonable
suspicion justified the field sobriety tests be-
cause the driver drove erratically, had blood-
shot and watery eyes, slurred speech, and had
trouble exiting the vehicle);  Dixon v. State,
103 Nev. 272, 737 P.2d 1162, 1163 (Nev.
1987) (holding that reasonable suspicion justi-
fied the field sobriety tests where the driver
weaved across lanes, stumbled out of the vehi-
cle, swayed while standing, and admitted to

drinking three beers).  Simply because these
indicia are often noted by officers and review-
ing courts, however, does not mean that an
officer must possess facts in addition to an
improper driving pattern in order to reason-
ably suspect that the driver is under the influ-
ence of drugs or alcohol.  Instead, our prece-
dent counsels that driving conduct alone can
establish reasonable suspicion of impairment,
and thus, no additional indicium of intoxi-
cation is necessary to justify a roadside sobri-
ety test.

5. Unpublished decisions of this court are not
precedential.  We cite Carlsen only for its
persuasive value.  See 10th Cir. R. 32.1(A).
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[14] Regarding the toxicology tests,
the district court also erred in denying
summary judgment to Jones.  Because
Amundsen consented to the toxicology ex-
ams, she failed to establish that her
Fourth Amendment rights were violated.
Although Amundsen argues on appeal that
her consent was not voluntary, she has not
carried her burden of showing she con-
sented as a result of police coercion.

We have previously held that ‘‘a war-
rantless blood test, performed without con-
sent, is presumptively unreasonable.’’
Marshall v. Columbia Lea Reg’l Hosp.,
345 F.3d 1157, 1172 (10th Cir.2003).  But a
blood test conducted pursuant to valid con-
sent does not violate the Fourth Amend-
ment.  See Schneckloth v. Bustamonte,
412 U.S. 218, 222, 93 S.Ct. 2041, 36
L.Ed.2d 854 (1973);  Dubbs v. Head Start,
Inc., 336 F.3d 1194, 1207 (10th Cir.2003).
Amundsen does not dispute that she ver-
bally consented to the tests;  rather, she
claims only that her consent was not valid
because it was not voluntary under the
circumstances.

We look to the totality of the circum-
stances to determine the voluntariness of
the consent.6  United States v. Soto, 988
F.2d 1548, 1557 (10th Cir.1993).  At the
time Amundsen gave her consent, Jones
had already arrested her for DUI. Accord-
ing to Amundsen, she was sitting in the
patrol car when she consented to the tests,
and she argues that this situation was
sufficiently coercive to make her consent

involuntary.  She provides no authority to
support this proposition, and we therefore
decline to consider this argument.  See
United States v. Beckstead, 500 F.3d 1154,
1165 (10th Cir.2007) (rejecting claim for
lack of ‘‘reasoned argument’’ where party
failed to provide any law in support of his
claim).  Our refusal to countenance this
argument is particularly appropriate in
light of her failure to plead it in the dis-
trict court, thus depriving Jones of an
opportunity to develop the factual record
on this issue.

Not asserting any other arguments in
support of her claim, Amundsen has failed
to satisfy her burden of demonstrating
that the toxicology exams violated a consti-
tutional right.  We therefore reverse the
district court’s decision on this count.7

V

For the foregoing reasons, we RE-
VERSE the denial of summary judgment
on qualified immunity and REMAND for
proceedings consistent with this opinion.

,

 

6. Because the district court did not make any
specific findings regarding the voluntariness
of Amundsen’s consent, we rely on Amund-
sen’s version of the facts as well as the district
court’s recitation of the undisputed facts.

7. Jones urges that the district court improper-
ly considered the constitutionality of the toxi-

cology tests because this issue was never
raised by Amundsen herself.  Because we
conclude that Jones is entitled to summary
judgment on this issue, we need not reach the
propriety of the district court’s decision to
raise it sua sponte.


